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SESSIONS CASE NO. 94 OF 2007

 J  U  D  G  M  E  N  T

 The relevant fact of the prosecution case, as 

unfolded from the ejahar, in brief, is that on 18-04-2001 

Sri  Kandra  Pradhan  lodged  an  ejahar  with  the  O.C, 

Dhekiajuli  Police  Station  on  the  allegation  that  on 

17-04-2001 at about   5 p.m., afternoon, the accused  Md. 

Abdul  Malek  and  Md.  Hyed  Ali  called  his  wife   Smt. 

Subhashi Pradhan and took her along with them. It is also 

alleged in the ejahar that as his wife did not return home in 

time, he searched for her but he could not find her.  He 

further alleged that, late night at about 2 a.m. when he 

went out to attend call of nature, he found his wife lying 

outside near the house and he brought her into the house 

and found dead.

2. On  the  strength  of  the  ejahar,  the  O.C., 

Dhekiajuli  Police  Station,  registered  Dhekiajuli  P.S.  Case 

No. 68 of 2001 under Section 302 of the Indian Penal Code 

and the O.C. himself took up   the investigation the case.  

3. Accordingly, the Investigating Officer visited the 

place of occurrence, i.e. Palash Basti Nanke, prepared the 

sketch  map  of  the  place  of  occurrence,  recorded  the 

statements of the witnesses, held inquest over the dead 

body and prepared the Inquest Report. After completion of 

investigation,  he  submitted  charge  sheet  against  the 

accused persons  under  Section 302 of  the Indian Penal 

Code showing the accused Abdul Malek as an absconder.

4. On  appearance  of  the  accused  person  in  the 

Court of learned Magistrate, copies of police paper sent as 
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per provision of Section 173, Cr.P.C.,  were furnished to 

him and as the offence under Section 302 of the Indian 

Penal  Code   was  exclusively  triable  by  the  Court  of 

Sessions, the case was committed to this Court for trial.

 5. During  the process  of  trial,  on appearance of 

the accused person in this Court and also on going through 

the documents referred to in Section 173 of Cr.P.C. and 

after hearing the learned Additional Public Prosecutor and 

the learned defence Counsel, a charge under Section 302 / 

34 of Indian Penal Code was framed against the accused 

persons. The accused persons pleaded not guilty when the 

particulars of charge was read over and explained to them 

and So, the case proceeded for further trial.

6. To bring home the charge framed against the 

accused person, the prosecution examined as many as 6 

(six) witnesses in this case including the Medical  Officer 

and the Investigating Officer and exhibited the documents 

including Post Mortem Report, Sketch map and the charge 

sheet.  Statement  of  the  accused  person  was  recorded 

under Section 313, Cr.P.C. and the accused denied all the 

allegations, but refused to adduce any defence evidence. 

So, the case was fixed for argument.  

7. Learned Additional Public Prosecutor as well as 

the learned counsel for the accused made their respective 

arguments. I have perused the entire materials on record 

including exhibits,  made  by  the  prosecution  side  during 

examination of the witnesses.
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8.   The  learned  Additional  Public  Prosecutor  has 

argued that  the case has been fully  proved against the 

accused  person  by  the  prosecution  and  the  accused  is 

liable  to  be  punished.  Controverting  his  argument,  the 

learned  defence  counsel  has  submitted  that  the 

prosecution  has  failed  to  prove  the  case  against  the 

accused person beyond all reasonable doubt and therefore, 

the accused is entitled to acquittal.

9.  POINTS FOR DECISION

 Now, the point for determination is :–

Whether  on  17-04-2001at  about  5  p.m., 

afternoon,  at  village  Palash  Basti,  under 

Dhekiajuli  Police  Station,  the  accused 

committed  murder  by  intentionally  causing 

death  of  Smt.  Subhashi  @  Sibhashini,  as 

alleged  and  is  punishable 

u/s  302 IPC ?  

DISCUSSIONS, DECISION AND REASONS THEREFOR

10.  To  come to a decision as to the extent to which 

the prosecution has proved the case u/s 302 IPC against 

the  accused  Abdul  Malek,  the  evidence  on  record  is 

required to be analysed, along with the exhibits.

11.   PW-1  is  Dr.  Siba  Prasad  Bordoloi,  Senior 

Medical  &  Health  Officer  of  Kanaklata  Civil  Hospital, 

Tezpur, who had conducted the Post Mortem Examination 
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on  the  dead  body  of  the  deceased   and  found  the 

following :-

 

INJURIES – 

1. Ecchymosis over face with soft tissues            

swelling of cheek.

2. Bruise with ecchymosis over scalp (front and 

occipital region). On opening the skull, 

profuse subdural collection of blood found.

3. Bruise  over  left  elbow  and  neck  on  right  

side.    

The  Medical  Officer  deposed  that  all  other 

visceras  are  healthy  and  that  injuries  found  were  ante 

mortem in nature.

The  Medical  Officer  also  deposed  that  in  his 

opinion,  the  cause  of  death  was  due  to  head  injuries 

sustained by the deceased.  

 This witness further deposed that Ext – 1 is the 

Post Mortem Report, where Ext – 1(1) is his signature.

 This  witness  was  not  cross-examined  by 

defence. 

12. PW-2, Smt. Shanti Pradhan, has deposed that 

she  knows  the  accused  Abdul  Malek.  She  also  deposed 

that  when  she  was  returning  from  her  work,  accused 

Malek, Safiqul and Ahmed Ali @ Hamed were talking
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something outside their house and they called her mother 

Subhashi  Pradhan  and  took her  with  them.  She further 

deposed that her mother did not return to house and on 

the following morning they found the dead body of  her 

mother Subhashi outside her house in the courtyard. She 

also deposed that she suspected that the accused persons 

had killed hr mother. This witness also deposed that she 

knows the accused persons as they had visiting terms with 

them. She further  deposed that  at that  time her father 

Kandra was also not present in the house and after return, 

when her father asked about her mother, she told that the 

accused persons had taken away her mother.

When  the  defence  advocate  cross-examined 

her, she stated that they had no quarrel with the accused 

persons;  rather  they  had  good relation  with  them.  She 

also admitted in cross-examination that she was a small 

girl  at  the  time  of  occurrence.  She  further  admitted  in 

cross-examination that she had seen the dead body of her 

mother in the morning and she also stated that dead body 

of her mother was taken inside the house by her father. 

She also admitted that in that night her father was in her 

house.  She  further  admitted  that  she  did  not  find  any 

injury on the dead body of her mother.  

13.  PW-3, Sri Kandra Pradhan, is the husband of 

the  deceased  and  informant  of  this  case.  He,  in  his 

evidence  before  this  Court,  deposed  that  he  knows the 

accused persons as they hail from same village. He also 

deposed that the accused Safiqul, Malek and Ahmed took 

his  wife Subhashi  Pradhan to their  village and when he 

enquired  her  daughter  reported  him  that  the  accused 

persons  took  her  mother  to  their  village.  He  further 

deposed that thereafter he searched in the night, but did 
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not find her and on the following morning, he found the 

dead body of her wife in his courtyard.   So, he had filed 

the ejahar before the O.C., Dhekiajuli Police Station and 

he has exhibited Ext – 2 as the ejahar and Ext – 2(1) is his 

signature.   

In  cross-examination,  this  witness  admitted 

that the ejahar was written by police but he only put his 

signature in the ejahar.  He also deposed that he does not 

know who had killed  her  wife.  He also stated  in  cross-

examination that when his wife was taken by the accused 

persons,  he  was  not  present  in  the  house  and  also  he 

stated  that  his  wife  went  with  the  accused  persons 

voluntarily. He further stated in his cross-examination that 

his wife stated that she would go to the house of Safiqul 

and thereafter she did not return.  This witness admitted 

in  his  cross-examination that  he did not  see as to  who 

killed his wife and on suspicion, he stated the names of 

the accused persons.   

14. Then comes PW-4, Sri Bhakta Pradhan.  He, in 

his evidence, deposed that he knows the accused Abdul 

Malek as he is from the same village. He also deposed that 

he knows the informant whose house is adjacent to his 

house.  This  witness  further  deposed  that  the  accused 

Safiqul  is  the  son-in-law of  accused  Malek  and  he  had 

visiting terms with the informant. He also deposed that the 

accused  persons  took  the  land  of  Kandra  Pradhan  by 

making false documents. This witness further deposed that 

Shanti  Pradhan  told  him  that  the  accused  persons, 

namely, Safiqul, Malek and Ahmed Ali took her mother to 

their house. He also deposed that in the early morning,
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informant Kandra Pradhan went to his house and informed 

that the dead body of his wife Subhashi was found in his 

Courtyard. He also deposed that he went to see the dead

body and suspected that the accused Ahmed, Malek and 

Safiqul killed Subhashi. This witness further deposed that 

the ornaments of Subhashi were also taken by the accused 

persons.

Now,  in  his  cross-examination  he  said  that 

Shanti  Pradhan informed him that  her  mother  Subhashi 

was taken by the accused before the Sun-set and at that 

time he was not present in his house and so, he did not 

see them.  He has admitted that in his cross-examination 

that  on  the  next  day  morning,  on  being  informed  by 

Kandra  Pradhan,  he  came  to  know  that  Subhashi  was 

killed by somebody and he suspected the accused persons 

might have killed Subhashi.  

15.  PW-5,  S.I.  Sri  Mahi  Kanta  Gogoi,  who  in  his 

evidence has deposed that on 30-06-2001 I was endorsed 

by  the  then  O.C.,  Dhekiajuli  Police  Station  for  further 

investigation of the case. He also deposed that when he 

started  investigation,  he  got  a  message  from Moirabari 

Police Station that Safiqul Islam, Rafiqul Islam and Ahmed 

Ali  were  apprehended  by  the  public  at  Moirabari  in 

connection with another theft case and accordingly, on the 

strength of production warrant, he produced them before 

the Court and shown arrest in connection with this case. 

Thereafter he recorded the statement of accused Safiqul 

Islam,  Rafiqul  Islam and  Ahmed  Ali  who  disclosed  that 

Abdul Malek is the prime accused.  He further deposed 
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that  he  tried  to  arrest  accused  Abdul  Malek  but  he 

absconded and thereafter, on completion of investigation, 

she submitted charge sheet against the accused persons 

Safiqul Islam, Rafiqul Islam, Ahmed Ali and Abdul Malek 

u/s  302 /  34  of  the  Indian  Penal  Code,  showing  Abdul 

Malek as absconder in this case.  This witness also deposed 

that Ext – 3 is the charge sheet, where Ext – 3(1) is his 

signature.

This witness,  in his cross-examination, denied 

the defence suggestion that without having any materials, 

he submitted charge sheet against the accused persons.

This  witness  is  a  formal  witness  and  he  has 

deposed only about the submission of charge sheet and no 

other detailed discussion.

16. PW-6,  Sri  Monoj  Kumar  Baruah,  S.I.,  is  the 

Investigating  Officer  of  this  case.  He  deposed  that  on 

18-04-2001,  on  receipt  of  a  written  ejahar  in  the 

Dhekiajuli  Police  Station  from  one  Kandra  Pradhan  he 

registered  a  case  and  took  up  investigation.  He  also 

deposed that Ext – 2 is the ejahar and Ext – 2(2) is his 

signature  with  note.  This  witness  further  stated  in  his 

evidence  that  he  visited  the  place  of  occurrence  i.e. 

Palashbasti  Nanke and prepared  the  sketch  map of  the 

place of occurrence. Ext – 4 is the sketch map and Ext – 

4(1)  is  his  signature  thereon.  He  also  deposed  that  he 

examined the witnesses. He also deposed that the inquest 

on the dead body was done by the Magistrate and also 

sent  the dead body to  Kanaklata  Civil  Hospital  for  Post 

Mortem examination vide dead body challan. He further 

9



SESSIONS CASE NO. 94 OF 2007

deposed  that  he  collected  the  Post  Mortem Report  and 

thereafter on being transferred, he handed over the case 

diary to O.C., Dhekiajuli Police Station.

 In cross-examination, this witness denied the 

defence suggestion that no inquest was done on the dead 

body of the deceased and as such, the Inquest Report and 

the dead body challan are not available in the record.

 

17. On  a  close  perusal  of  the  evidence  of  the 

witnesses,  it  is  seen  that  none  of  the  witnesses  have 

implicated the accused Abdul Malek or the other accused 

persons who are also absconders, for commission of the 

offence  of  murder  of  Subhasi  @  Subhasini.  The 

complainant had stated that her mother had gone out with 

the  accused  persons  and  later  on  her  dead  body  was 

found. Such evidence cannot be used for conviction of the 

accused persons sent up ion this case. A prosecution case 

has  to  be  proved  beyond  all  reasonable  doubt.  Further 

more, there are no circumstantial evidence also pointing 

out to the commission of the offence u/s 302 IPC by the 

accused persons. The Investigating Officer had conducted 

the investigation as per procedure, but there is neither any 

witness nor any circumstantial evidence. 

So, the accused persons are given the benefit 

of  doubt  and accordingly  Md.  Abdul  Malek  is  found not 

guilty of  commission of  the offence of  the death of  the 

deceased Subhasini. 
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18. Accordingly, the accused Abdul Malek is found 

not guilty and he is acquitted of committing any offence 

u/s 302 IPC and he is set at liberty forthwith.

The bail bond stands discharged.  

  

          Given  under  my  hand  and  seal  of  this 

Court on this 5th day of December, 2012.

      (M.R. SHARMA)
 ADDITIONAL SESSIONS JUDGE

    SONITPUR : TEZPUR

Dictated and corrected by me
and every page bears my signature.

             ( M.R. SHARMA)
  ADDITIONAL SESSIONS JUDGE
          SONITPUR : TEZPUR

Transcribed & Typed on dictation by me 

      (I. Goswami)
                            Stenographer
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